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THE INTRICACIES AND CONTRADICTIONS OF THE 

JUVENILE JUSTICE SYSTEM OF INDIA 

ABSTRACT 

This article provides a detailed study of the Juvenile Justice (Care and Protection of 

Children) Act, 2015. It looks at the various international commitments of India as well as a 

number of constitutional provisions and Apex Court judgments that it violates by lowering 

the age of juvenility for offenders of heinous crimes. While doing so, the article provides an 

analysis of the figures released by National Crime Records  Bureau in 2013 which was used 

by the Government of India to justify the reduction in the age of juvenility and thereby tries to 

establish how the figures have been blown out of proportion in order to make unjustified 

sweeping changes in the juvenile justice system under the pressure of public opinion. The 

article also looks at other issues related to the age of juveniles and tries to trace the changes 

that have occurred over the years in judicial interpretation and statutory enactments with 

respect to the procedure for determining the age of the juvenile and determining the relevant 

date of applicability of the Act. Towards the end, the article makes an effort to understand the 

juvenile justice systems of other countries in order to contemplate the changes that should be 

made in the Indian Juvenile Justice system to expedite the process of social mainstreaming of 

Juvenile offenders. 

INTRODUCTION 

The word 'Juvenile' is used in law to refer to an individual who has not 

attained the age of majority. Juvenile delinquency refers to the offences committed by 

juveniles. Most legal systems around the world have incorporated special provisions in the 

interests of the juvenile delinquents, keeping in mind the immaturity of these offenders. 

The first piece of legislation in the post-independence India that aimed to 

create a separate criminal justice system for Juveniles was The Children Act, 1960. 

According to which, a boy below the age of 16 years and a girl below the age of 18 years 

were to be considered as Juveniles.1 However, it was applicable to the Union Territories 

only.2 

 
1S. 2(E), The Children Act,1960. 

2 S. 1(2), The Children Act, 1960.   
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This was corrected by the Juvenile Justice Act, 1986, that had a nationwide 

application. 

In pursuance to the UN Convention on the Rights of the Child that India 

signed in 1992, the Indian Parliament enacted the Juvenile Justice (Care and Protection of 

Children) Act, 2000 fixing the age of the juvenile, irrespective of his/her gender, at 18 

years.3 

But the 2012 Nirbhaya gang-rape case wherein a physiotherapist was brutally 

gang-raped by a group of seven men, one of them being a seventeen-year-old boy, led to a 

furor in the Indian public opinion demanding a reduction of the age of juveniles in cases of 

offenses like rape and murder.  

The Government of India's opinion rejected the Standing Committee's 

recommendations that opposed the lowering of the age of juveniles to 16 years. 4 

The Juvenile Justice (Care and Protection of Children) Act, 2015, created 

three different categories of offenses, i.e., petty, serious, and heinous offenses, and prescribed 

for trying offenders between the ages of 16 and 18 years committing heinous offenses as 

adults.5The Juvenile Justice Board was given the responsibility to determine within three 

months whether a minor possesses the mental and physical capacity to commit that offense .6 

AGE OF ADULTHOOD 

The Juvenile Justice (Care and Protection of Children) Act, 2015, was passed 

under immense public pressure, thereby disregarding some provisions of the Indian 

Constitution, various international conventions and a number of Supreme Court verdicts. 

VIOLATION OF THE INDIAN CONSTITUTION 

Article 15(3) 

Article 15(3) of the Indian Constitution of India,7 authorises the State to make 

special laws in the interests of women and children. Therefore, even the State recognises that 

children are special class and category of people who need special care. It is on the basis of 

 
3 S. 2(k), The Juvenile Justice (Care and Protection of Children) Act, 2000.   

4 Parliamentary Committee on Human Resource Development, Rajya Sabha, The Juvenile Justice (Care and 

Protection of Children) Bill, 2014, Two Hundred and Forty-Sixth Report, 54 (February 2015).   

5 S. 15, S. 16, S. 19, The Juvenile Justice (Care and Protection of Children) Act, 2015. 

6S. 15(1) The Juvenile Justice (Care and Protection of Children) Act, 2015 

7 Art. 15(3), the Constitution of India.  



3 
 

this article that a number of Juvenile Justice Legislations have been enacted since 

Independence. These legislations were based on the premise that due to their tender age, 

Juveniles in conflict with law require a different treatment and an opportunity for reformation 

and rehabilitation.  

Article 21 

The provisions of Juvenile Justice (Care and Protection of Children) Act, 

2015, that lowers the age of juvenile in cases of heinous offences to 16 years violates Article 

218 of the Indian Constitution which grants the Right to life and personal liberty to the 

individual because the procedures that such accused would have to go through would be 

inconsistent with the procedures that may be considered appropriate for a child.  

VIOLATION OF INTERNATIONAL COMMITMENTS 

It is well-known that international law does not have a binding value. But it is 

expected from a country like India to show respect for agreements and conventions that they 

are a party to. 

The JJ Act 2015 contravenes the United Nations Standard Minimum Rules for 

the Administration of Juvenile Justice, also known as the Beijing Rules, which mandates that 

a child accused/offender should be treated differently from an adult accused /offender.   

The JJ Act, 2015, violates the UN Convention of the Rights of the Child 

(CRC), which was signed by the Government of India in 1992. According to Article 1 of the 

CRC,9 A child is defined as a person below the age of eighteen years unless the person is 

subject to a law where the age of majority is below eighteen. According to the Indian 

Majority Act, 1875, the age of majority is prescribed to be eighteen years.   

VIOLATION OF APEX COURT JUDGMENTS 

The Apex Court has, in a number of cases, recognised the need for treating 

offenders below the age of 18 differently from adults. 

In Salil Bali v Government of India,10 the Supreme Court upheld the validity 

of Juvenile Justice (Care and Protection of Children) Act, 2000, and declared it to be 

consistent with the provisions of the Constitution and various international declarations, 

 
8 Art. 21, the Constitution of India. 

9 The United Nations Convention on the Rights of Child, Art. 1, U.N. Doc. A/RES/44/25 (September 2, 1990).  

10 Salil Bali v. Union of India, (2013) 7 SCC 705. 



4 
 

agreements, and conventions that India is a party to. The court was of the opinion that 

children belong to a very vulnerable section of society. The age of 18 years was fixed after 

considering various studies and findings of child psychology and neuroscience. It was also 

noted that imposing criminal responsibility on a Juvenile would make their rehabilitation and 

reintegration into the society a virtual impossibility. 

In Subramanian Swamy and Ors. v. Raju Thr. Member Juvenile Justice 

Board and Anr 11 Also, the Supreme Court held that it was a commonly held view that 

people under the age of 18 years should be treated differently from adults so as to ensure the 

rehabilitation of such offenders.  

 

ASSESSMENT OF MATURITY MADE BY THE JUVENILE JUSTICE BOARD  

 According to the Juvenile Justice (Care and Protection of Children) Act, 

2015, the Board is responsible for making a preliminary assessment of the level of maturity 

of the person who falls within the age group of sixteen to eighteen and is accused of having 

committed a heinous offence. The Board is required to determine within three months 12 

whether the accused was physically and mentally capable of committing such a heinous act 

and whether he possessed the ability to factor in the consequences of his act. 13  After 

considering the above-mentioned parameters and analysing the circumstances in which the 

alleged act had been committed, the Board finally determines whether the law should treat 

the accused as a child or an adult. In doing so, the Board may be assisted by a professional 

psychologist.14 But this method of assessment has a number of drawbacks.   

DRAWBACKS IN THE ASSESSMENT PROCEDURE  

Firstly, a faulty correlation is made between the heinousness of the crime and 

the maturity of the accused. According to various studies of Neurosciences, there exists a 

clear distinction between ‘cognitive capacity’ and ‘psychosocial maturity’. The cognitive 

capacity helps an individual to distinguish between right and wrong. The cognitive capacity 

of a sixteen-year-old is the same as that of an adult. 15 On the other hand, psychosocial 

 
11 Subramanian Swamy and Ors. v. Raju Thr. Member Juvenile Justice Board and Anr, (2014) 8 SCC 390. 

12 S. 14(3), The Juvenile Justice (Care and Protection of Children) Act, 2015. 

13 S. 15(1), The Juvenile Justice (Care and Protection of Children) Act, 2015. 

14 Ibid. 

15 Laurence Steinberg, Adolescent Development and Juvenile Justice, 16(3) The Annual Review of Clinical 

Psychology, 47, 55 (2008). 
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maturity helps to control impulse, reason, and factor in the long-term consequences of one's 

act.16 Due to the difference in the growth of the prefrontal cortex, an adult is psychosocially 

more mature than a sixteen-year-old. 17 

A sixteen-year-old boy who commits the offence of murder knows that it is a 

wrongful activity, but he is unable to fully anticipate the implications of his act. He is swayed 

by emotions and passions and is unable to employ proper reasoning before committing this 

act. Therefore it would be unjust to try sixteen year old in the same way as an adult Due to 

the lack of a fully developed prefrontal cortex, the part of the brain named amygdala plays a 

crucial role in decision making in adolescents. 18 The amygdala is responsible for the 

impulsive actions of an individual.19 But during adolescence, the activities arising as a result 

of the influence of the amygdala tends to pass off largely unregulated due to the lack of a 

properly functioning prefrontal cortex. It is precisely due to this reason that even sixteen-

year-olds tend to commit certain acts under peer pressure. 

Research findings reveal that children tend to make decisions that are driven 

by emotions like anger, fear, and happiness.20 This is further aggravated when they are under 

stress, which results in the ineffective application of their cognitive capacity.21 

Secondly, there is no method that can precisely determine the maturity of a 

person. In the absence of an accurate scientific method, the findings of the Board can be 

arbitrary and erroneous, and therefore detrimental to the interests of the juvenile.22 

Determination of Age of the Accused Juveniles 

The Juvenile Justice Act, 1986 gave wide discretion to the competent 

authority to determine the age of the accused brought before it. There was no hard and fast 

rule which was followed by the courts for determining the age. The courts had, therefore, 

 
16  Human Rights Watch, The Difference between Youth and Adults, October, 2005, available at 

https://www.hrw.org/reports/2005/us1005/6.htm (Last visited on October 3rd, 2019). 

17 Brittany Kintigh, Adolescent Development: Juveniles are Different than Adults, August, 2012, available at 

http://docplayer.net/29573912-Adolescent-development-juveniles-are-different-than-adults.html (Last visited on 

October 1st, 2019). 

18  Jan Glascher & Ralph Adolphs, Processing of the Arousal of Subliminal and Supraliminal Emotional Stimuli 

by the Human Amygdala, 23 Journal of Neuroscience 10274, 10274 (2003). 

19 Ibid. 

20 Kim Taylor-Thompson, States of Mind/States of Development, 14 Stanford Law and Policy Review 143, 155 

(2003). 

21 Gauri Pillai, Shrikrishna Upadhyay, Juvenile Maturity and Heinous Crimes: A Re-look at Juvenile Justice 

Policy In India, 10 NUJS Law Review 49, 53 (2017). 

22 Ibid. 
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given a number of decisions with respect to how the age of the accused had to be determined, 

which varied according to the facts and circumstances of the case. 

For instance, in Dayi Chand v. Sahib Singh,23 the accused had attended two 

different schools. And both the schools had recorded a different date of birth for him. These 

records were declared to be unreliable, and the Supreme Court, in this particular case, was of 

the opinion that the Medical Report should be relied upon in order to determine the age of the 

accused. However, in Pradeep Kumar v. the State of U.P, the Supreme Court chose to rely 

upon High School Certificate, Horoscope, and medical opinion for age determination.24  

With respect to School Records, it has been maintained that these may not be 

considered to be a valid proof where the School Register is not properly maintained.25 In 

another case, the Supreme Court accepted the marksheet of the accused to be a valid proof of 

age.26 This was reaffirmed in Shah Nawaz v. State of UP27.  

So, we can see that the Courts did not have a rigid approach when it came to 

determining the age of the juvenile. Rather the Courts have tried to deal with each case on the 

basis of the particular facts and circumstances. 

Rule 12(3) of The Juvenile Justice (Care and Protection of Children) Rules, 200728 

Rule 12(3) of The Juvenile Justice (Care and Protection of Children) Rules, 

2007 categorically mentioned the documents that could be considered to be a valid proof of 

age.  

 
23 Daya Chand v. Sahib Singh, (1991) 2 SCC 438. 

24 Pradeep Kumar v. State of U.P., 1995 Supp (4) SCC 419. 

25 Ram Deo Chauhan v. State of Assam, AIR 2001 SC 2231. 

26 Raju v. State of Haryana, (2010)3 SCC 235.  

27 Shah Nawaz v. State of U.P., AIR 2011 SC 3107. 

28 In every case concerning a child or juvenile in conflict with the law, the age determination inquiry shall be 

conducted by the court or the Board or, as the case may be, the Committee by seeking evidence by obtaining— 

(a) (i) the matriculation or equivalent certificates, if available; and in the absence whereof; 

(ii) the date of birth certificate from the school (other than a play school) first attended, and in the absence 

whereof;  

(iii) the birth certificate given by a corporation or a municipal authority or a panchayat; 

(b) and only in the absence of either (i), (ii) or (iii) of clause (a) above, the medical opinion will be sought from 

a duly constituted Medical Board, which will declare the age of the juvenile or child. In case exact assessment of 

the age cannot be done, the Court or the Board or, as the case may be, the Committee, for the reasons to be 

recorded by them, may, if considered necessary, give benefit to the child or juvenile by considering his/her age 

on lower side within the margin of one year. 

and, while passing orders in such case shall, after taking into consideration such evidence as may be available, 

or the medical opinion, as the case may be, record a finding in respect of his age and either of the evidence 

specified in any of the clauses (a)(i), (ii), (iii) or in the absence whereof, clause (b) shall be the conclusive proof 

of the age as regards such child or the juvenile in conflict with the law. 

https://indiankanoon.org/doc/195270672/
https://indiankanoon.org/doc/10636512/
https://indiankanoon.org/doc/153278064/
https://indiankanoon.org/doc/114498002/
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Medical opinion is to be taken only when other documents mention under Rule 12 (3) 

are not available. 

The Apex Court made a very clear interpretation of Rule 12 of The Juvenile 

Justice (Care and Protection of Children) Rules, 2007 where it laid down that a matriculation 

certificate or an equivalent certificate was to be given prime importance, in the absence of 

which courts would require the birth certificates from the school first attended other than a 

playschool. If the above-mentioned documents are not available or credible, then the court 

would obtain the birth certificate issued by the municipal authority or corporation or 

panchayat. Only in the absence of all the other above-mentioned documents would the court 

resort to the medical opinion. Where all the above-mentioned means have been found to be 

inadequate, the court may, for reasons to be recorded, give the benefit of the doubt to the 

accused by considering the age to be on the lower side within the margin of one year.29 

 

State of M.P.  v.  Anoop Singh30 The Accused was convicted under certain 

sections of the Indian Penal Code but was acquitted by the High Court. High Court relied on 

the Medical opinion over Birth and middle school certificate because the records in the two 

documents showed two different dates of birth. The Supreme Court overturned the decision 

of the High Court and held that Rule 12 should have been applied to the case, according to 

which, a medical opinion was to be obtained only in the case of documents referred to in Rule 

12 being not available. 

Mahadeo v. State of Maharashtra 31 The Supreme Court held that Rule 12(3) 

categorically states that the doctor's opinion is to be taken only in case of the absence of 

documentary evidence. Therefore, in this case, the court relied upon a certificate issued by 

the first school, admission form, and the School leaving certificate. 

 

Rule 12(3) is applicable to determine the age of the child in conflict with the law as well 

as the age of the victim of the crime. 

 
29 Ashwani Kumar Saxena v. State of M.P., (2012) 9 SCC 750. 

30 State of M.P. v. Anoop Singh, (2015) 7 SCC 773. 

31 Mahadeo v. State of Maharashtra, (2013)14 SCC 637. 
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In Sunil v State of Haryana, the school leaving certificate was not accepted as 

proof of age for the prosecutrix.32 This was overruled in Jarnail Singh v. State of Haryana 

33, where it was held that the court in the Sunil case ignored Rule 12 of Juvenile Justice (Care 

and Protection of Children) Rules, 2007. Rule 12 of Juvenile Justice (Care and Protection of 

Children) Rules, 2007 will apply in determining not only the age of the child in conflict with 

the law but also of the child who is a victim of the crime. 

 

Juvenile Justice (Care and Protection of Children) Act, 2015 

Section 94(2) of the Juvenile Justice (Care and Protection of Children) Act, 

2015 states the documents that can be accepted by the Committee or the Board as a valid 

proof of age. These are more or less the same as Rule 12(3) of Juvenile Justice (Care and 

Protection of Children) Rules 2007 with minor changes 

Matriculation Certificate no longer holds supremacy over the date of birth certificate 

from the school 

Gajab Singh v. State of Haryana 34the Punjab and Haryana High Court held 

that the primacy of matriculation certificate over the birth certificate of the first school as 

given in Rule 12 of The Juvenile Justice (Care and Protection of Children) Rules, 2007 was 

no more applicable in view of Section 94(2) of The Juvenile Justice (Care and Protection of 

Children) Act, 2015. Section 94(2) of Juvenile Justice (Care and Protection of Children) Act, 

2015 supersedes Rule 12 of Juvenile Justice (Care and Protection of Children) Rules, 2007. 

Medical opinion as evidence to determine the age 

The opinion of the Courts with respect to medical opinion as a means to 

determine the age of the accused has remained the same. Even after the passage of the 

Juvenile Justice (Care and Protection of Children) Act, 2015, the courts have continued to 

maintain the same position that there would not be any requirement of obtaining a medical 

opinion when the available documents can be used to determine the age of the accused.35 

The basic problem arising out of Juvenile Justice Legislations and Court 

interpretations since 2000 is that there has been a tendency to rely on certain hard and fast 

 
32 Sunil v. State of Haryana, (2010) 1 SCC742. 

33 Jarnail Singh v. State of (2013) 7 SCC 263. 

34 Gajab Singh v. State of Haryana, 2019 SCC OnLine P&H 869. 

35 Sri Ganesh v. State of Tamil Nadu (2017) 3 SCC 280.    
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rules to ascertain the age of the accused. Though it may seem that it would bring more 

certainty in the legal system, it can lead to injustice in some cases. In such circumstances, it 

becomes imperative that the Legislature and the Courts look towards the decision given in the 

Abuzar Hoosain case.  

In Abuzar Hossain @ Gulam Hossain v. State of West Bengal36 the court 

was of the opinion that no hard and fast rule can be laid down regarding materials that could 

be accepted as prima facie evidence to discharge the accused from the burden of proving their 

juvenility. It was held that documents mentioned under Section 12(3)(a)(i) would definitely 

be acceptable. To what extent documents like school leaving certificate or voter's ID would 

be acceptable would depend on the facts and circumstances of the case. This seems to be the 

most appropriate decision in this regard. Due to the manipulations made in the documentary 

evidence and the inaccuracy of the medical opinion, it becomes absolutely imperative to give 

some discretionary power to the Court to decide whether a piece of evidence is acceptable 

depending on the facts and circumstances of the case.  In Akbar Sheikh & Ors. v. State of 

West Bengal 37and Pawan v. State of Uttaranchal 38  these documents were found to be 

acceptable while in Jitendra Singh @ Baboo Singh & Anr. v. State of U.P 39the documents 

like school leaving certificate, marksheet, and the medical report inspired the confidence of 

the Courts. In Parag Bhati v. State of U.P 40If the accused takes a contradictory stand with 

respect to his age, then the matriculation certificate is not to be considered as a conclusive 

proof of age. In such a situation, the guidelines given in the Abuzar Hoosain case are to be 

followed.  

RELEVANT DATE FOR DECIDING THE JUVENILITY OF THE OFFENDER 

Over the years, there has been a major controversy with respect to the relevant 

date for deciding the juvenility of the offender under the various Juvenile Justice legislations. 

Is it the date of commission of the offence or the date when the accused is brought before the 

competent authority? The Juvenile Justice Act 1986 and the Juvenile Justice (Care and 

Protection of Children) Act, 2000 does not give a categorical answer to this question.  

Therefore, in different cases, the Courts have used different methods of 

interpretation to reach a conclusion. 

 
36 Abuzar Hossain @ Gulam Hossain v. State of West Bengal (2012) 10 SCC 489. 

37 Akbar Sheikh & Ors. v. State of West Bengal, (2009). 7 SCC 415. 

38 Pawan v. State of Uttaranchal 2009 (3) SCR 468. 

39 Jitendra Singh @ Baboo Singh & Anr. v. State of U.P, (2013) 11. SCC 193. 

40 Parag Bhati v. State of U.P., (2016)12 SCC 744. 
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In Umesh Chandra v. State of Rajasthan41, the court was of the opinion that 

the Juvenile Justice legislations were enacted to protect the interests of the juvenile offenders 

on account of their immaturity. It was possible that an offence may have been committed 

when the accused was a juvenile, but by the time the trial was over, the accused may have 

ceased to be a Juvenile. 

Position under the Juvenile Justice Act, 1986 

But the above-mentioned Supreme Court decision was disregarded by two 

High Courts after the passage of Juvenile Justice Act, 1986. 

The Andhra Pradesh High Court held that a reading of Section 3 of the 

Juvenile Justice Act,198642 made it very clear for the Courts that the age of the accused on 

the date of enquiry is important. The Court is therefore not concerned with the date of the 

accused on the date of commission of the offence. 43 

The Allahabad High Court, after interpreting Section 3 of the Juvenile Justice 

Act, 1986 came to the conclusion that according to the said provision, once an inquiry has 

been initiated against the juvenile by the Juvenile Court, it would make no difference if the 

juvenile crosses the prescribed age. But the benefit of Section 3 would be given to the 

accused only if he was brought before the Court when he was a juvenile. He would not be 

entitled to the benefits given by the said Section if the accused was a juvenile merely on the 

date of commission of the offence but not on the date when he is produced before the Court.  

Therefore, even in this case, the Court held that the date for deciding the juvenility of the 

offender would be the date on which the inquiry is initiated44  

The decision given in the Umesh Chandra case appears to be more 

appropriate if judged on the parameters of justice and fairness. But the decision in the 

Vunnam Laxminaryam case and Sheo Mangal Singh case seems to be more in accordance 

with the letter of the Juvenile Justice Act, 1986. 

Finally, the Supreme Court in Arnit Das v State of Bihar overruled the 

Umesh Chandra case where it was interpreted by the Court that the provisions of the Juvenile 

 
41 Umesh Chandra v. State of Rajasthan, (1982) 2 SCC 202. 

42 Where an enquiry has been initiated against a juvenile and during the course of such enquiry the juvenile 

ceases to be such, then, notwithstanding anything contained in this Act or in any other law for the time being in 

force, the enquiry may be continued and orders may be made in respect of such person as if such person had 

continued to be juvenile. 

43  Vunnam Lakshminarayana v. State: Inspector of Police Narasaraopet, 1992 Cri LJ 334. 

44 Sheo Mangal Singh And Ors. v. State Of U.P, 1990 Cri LJ 1698. 

https://indiankanoon.org/doc/1507082/
https://indiankanoon.org/doc/306198/
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Justice Act 1986 indicate that the enquiry into the age of the accused should only be made 

when he is produced before the competent authority.    The Police Officer or Magistrate, i.e., 

officials not empowered by the Act to act as the competent authority, may merely be guided 

by the apparent age of the accused and then send him to the competent authority. It is then 

that the authority holds an enquiry to determine the age of the accused.  The age of the 

accused on the date of commission of the offence would, therefore, be completely irrelevant.  

Any interpretation other than that was held to be inconsistent with the ‘scheme and 

phraseology’ applied by the Parliament in enacting this Act. 

This decision was unfair to the offender who committed a crime at the age of 

juvenility but was produced before the Court after attaining the age of adulthood. The said 

decision gave more importance to the ‘letter of the law’ as none of the sections or provisions 

of the Act in question made any reference to the ‘date of commission of the offence’. But it 

does seem that the Act implicitly gave recognition to the age of the accused on the date when 

he is produced before the competent authority. 

Position under the Juvenile Justice (Care and Protection of Children) Act, 2000 

Even the Juvenile Justice (Care and Protection of Children) Act, 2000 does 

not make it clear by stating in explicit terms the date that would be relevant for deciding the 

juvenility of the accused. The new Act retained Section 3 of Juvenile Justice Act, 1986 as 

Section 3 of Juvenile Justice (Care and Protection of Children) Act, 2000 in exactly the same 

words. 

The question regarding the date of applicability of the Act again arose in 

Pratap Singh v State of Jharkhand.45 The Court, in this case, held that the relevant date was 

the date of commission of the offence.  The ratio given here was that India's commitment to 

various UN Conventions and even the object of the various Juvenile Justice legislations of 

protecting the rights of Juvenile Delinquents required the date of commission of the offence 

to be the relevant date for the applicability of the Act.  Justice S. B Gupta in his well-

articulated judgement remarked  

“The field covered by the Act includes a situation leading to juvenile delinquency vis-

...-vis commission of an offence. In such an event, he is to be provided the post-

delinquency care, and for the said purpose, the date when delinquency took place 

 
45 Pratap Singh v. State of Jharkhand, (2005) 6 SCC (J) 1. 
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would be the relevant date. It must, therefore, be held that the relevant date for 

determining the age of the juvenile would be one on which the offence has been 

committed and not when he is produced in court.” 

The Court was also of the opinion that the word ‘Juvenile’ should be given a 

definite explanation in order to put an end to the ambiguity and conflicting interpretation. 

The above-mentioned decision was reaffirmed by the Apex Court in Eerati 

Laxman v State of Andhra Pradesh46 

The Parliament in 2006 enacted the Juvenile Justice (Care and Protection 

of Children) Amendment Act, 2006 which made the definition of the word ‘Juvenile’ clear 

by inserting clause (l) in Section 2(k) of the Principal Act47 which specified that juvenile in 

conflict with the law was a person accused of committing an offence and who has not yet 

attained the age of eighteen years as on the date of commission of an offence. 48 

Position under the Juvenile Justice (Care and Protection of Children) Act, 2015 

A commendable aspect of the Juvenile Justice (Care and Protection of 

Children) Act, 2015 is that it leaves no ambiguity in determining the relevant date deciding 

the juvenility of the accused. Section 2(13)49 defines a child in conflict of law as a child who 

has been alleged or found to have committed an offence and who has not attained the age of 

eighteen years on the date of commission of the offence. 

We must appreciate the steps taken by the judiciary and later by the 

Parliament to unequivocally fix the ‘date of commission of the offence’ to be the date for 

deciding the juvenility of the accused.  When the date of applicability was being interpreted 

to be the date when the accused was brought before the competent authority, it was really 

unjust to the person who had committed an offence at the age of juvenility but was brought 

before the competent authority after the prescribed age.   

Let us take an illustration- A and B are two juveniles aged 17 years. Both 

commit the same offence. A is brought before the competent authority before he crosses the 

age of 18 years, whereas B is brought at the age of 19 years. Even though both have 

 
46 Eerati Laxman v. State of A.P, (2009)3 SCC 337. 

47 Juvenile Justice (Care and Protection of Children) Act, 2000. 

48 "juvenile" or "child" means a person who has not completed the eighteenth year of age; 3[(l) "juvenile in 

conflict with law" means a juvenile who is alleged to have committed an offence and has not completed the 

eighteenth year of age as on the date of commission of such offence;] 

49 S. 2(13), Juvenile Justice (Care and Protection of Children) Act, 2015. 
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committed the same offence at the same age, A still would be dealt with under the Juvenile 

Justice system, whereas B would be prosecuted under the adult criminal system. Therefore, 

this was a violation of Article 14 of The Constitution of India, 1950, which grants the Right 

to Equality. 50 

It has been discussed before that how adults and juveniles should not be 

treated in the same way by the criminal justice system because of the immaturity of the 

juvenile. Therefore, to punish somebody for an offence committed during juvenility would be 

a violation of the United Nations Convention on the Rights of Child and Article 14 and 

Article 21 of the Indian Constitution, 1950.  

HEINUOUSNESS   

After the Nirbhaya incident, a number of cases involving juvenile offenders 

gained widespread media attention. 

1. Shakti Mills Gang Rape. —There were two separate gang rape incidents that took 

place in the Shakti Mills compound in Mumbai. Out of the seven people held guilty, 

two of them were 17 years old at the time of the commission of the offence.51 

2. Hatigaon Rape Case. —In September 2013, five boys aged between 12-17 years 

raped a 12-year-old minor girl through the night.52 

The media continued to run such sensational stories, and the public opinion 

was hugely in favour of taking punitive actions against these juvenile offenders. 

Even after the enactment of the 2015 Act, a number of juvenile offenders have 

been reported by the media.  

1. Mercedes Hit and Run case — This incident happened in July 2016 where the 

accused, aged 17 years and 11 months driving his father's Mercedes, ran over a 32-

year-old marketing executive. He was then tried as an adult 53 

 
50 Equality before law- The State shall not deny to any person equality before the law or the equal protection of 

the laws within the territory of India Prohibition of discrimination on the grounds of religion, race, caste, sex or 

place of birth. 

51  They threatened to kill me with a beer bottle: Mumbai gang-rape victim recounts the horror, India Today 

Online,(24.08.2019)   available at https://www.indiatoday.in/india/west/story/mumbai-gangrape-victim-shakti-

mills-compound-22-year-old-photojournalist-174883-2013-08-24, last seen on 13/10/2019. 

52   Minor girl gang-raped by five teenagers in Guwahati, The Indian Express (7.09.2013) available at 

http://archive.indianexpress.com/news/minor-girl-gangraped-by-five-teenagers-in-guwahati/1170305/, last seen 

on 13/10/019. 

https://www.indiatoday.in/india/west/story/mumbai-gangrape-victim-shakti-mills-compound-22-year-old-photojournalist-174883-2013-08-24
https://www.indiatoday.in/india/west/story/mumbai-gangrape-victim-shakti-mills-compound-22-year-old-photojournalist-174883-2013-08-24
http://archive.indianexpress.com/news/minor-girl-gangraped-by-five-teenagers-in-guwahati/1170305/
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2. Jhabua Murder case – Two juveniles aged 17years and 16 years respectively 

stabbed a teenager over the matter of 800 rupees. They were awarded life 

imprisonment.54 

 

NCRB Report of 2013: Basis for the introduction of Juvenile Justice (Care and 

Protection of Children) Act, 2015 

The Government of India heavily relied on the NCRB data to justify the 

lowering of age from juvenile offenders from 18 years to 16 years in cases of heinous crimes. 

It was contended by the government that the number of children in the age bracket of 16-18 

years apprehended for committing heinous offences had risen significantly lately. The figure 

for murder went up from 531 in 2002 to 1,007 in 2013 and to 1,884 and 1,424 from 485 and 

522 for rape and outraging the modesty of women, respectively.55 The government stated that 

in light of such an increase in the commission of such heinous offences by children aged 

between 16-18 years, it was necessary to lower the age of juvenile offenders in order to deter 

them from committing crimes. 

Drawbacks of the Report 

 The NCRB data and its interpretation by the government have raised many 

questions. Though in absolute numbers, the amount of heinous offences committed by 

children seems to be very large, a closer look proves that the crimes committed by juveniles 

constituted only 1.2 percent of the total crimes committed. Even the Ministry of Home 

Affairs publication 'Crimes in India, 201256also shows a similar this data. And out of the 

above-mentioned 1.2 percent, only 7 percent cases are those related to murder and rape. 

 
53  Mercedes hit and run case: Juvenile to be tried as adult, Business Standard(12.02.2019) available at 

https://www.business-standard.com/article/news-ani/mercedes-hit-and-run-case-juvenile-to-be-tried-as-adult-

119021200084_1.html , last seen on 13/10/2019.   

54 Salil Mekaad, Tried as adults, minors sentenced to life for murder by Jhabua court (01.03.2017) available at 

https://timesofindia.indiatimes.com/city/indore/tried-as-adults-minors-sentenced-to-life-for-murder-by-jhabua-

court/articleshow/57410188.cms, last seen on 13/10/2019. 

55  Ministry of Home Affairs, Government of India, Crime in India 2013 available at 

http://ncrb.gov.in/StatPublications/CII/CII2013/Homeasp.html, last seen on 13/10/2019. 

56 , Ministry of Home Affairs, Government of India, Crime in India 2012 available at 

http://ncrb.gov.in/StatPublications/CII/CII2012/Homeasp.html, last seen on 13/10/2019. 

https://www.business-standard.com/article/news-ani/mercedes-hit-and-run-case-juvenile-to-be-tried-as-adult-119021200084_1.html
https://www.business-standard.com/article/news-ani/mercedes-hit-and-run-case-juvenile-to-be-tried-as-adult-119021200084_1.html
https://timesofindia.indiatimes.com/city/indore/tried-as-adults-minors-sentenced-to-life-for-murder-by-jhabua-court/articleshow/57410188.cms
https://timesofindia.indiatimes.com/city/indore/tried-as-adults-minors-sentenced-to-life-for-murder-by-jhabua-court/articleshow/57410188.cms
http://ncrb.gov.in/StatPublications/CII/CII2013/Homeasp.html
http://ncrb.gov.in/StatPublications/CII/CII2012/Homeasp.html
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Even an NGO named Prayas that appeared before the Standing Committee of 

Parliament argued that a very small figure of 1 to 2 percent of children out of a population 

with 42 percent of children in the country, were involved in the commission of an offence. 57 

Another serious problem with the data by NCRB is that it is based on FIRs. It 

does not take into account the disposal of these cases. Therefore, even though the data tells 

us the number of juveniles that were apprehended for the crime, but we still do not know how 

many of them were eventually held guilty. 

The increase in rape cases in 2013 can be attributed to the advent of the 

Protection of Children from Sexual Offences Act, 2012. The POCSO Act increased the age of 

consent for sexual acts from 16 years to 18 years after which the consent given by a sixteen-

year-old was not considered as valid consent for sexual activities, and therefore, those acts 

also came under the offence of rape. 

A large number of cases of rape and kidnapping were those of love and 

consensus elopement where the boy was unscrupulously charged by the girl’s parents. 

Further analysis of the NCRB data tells us that in the year 2013, 50.24 

percent of the juveniles apprehended by the police came from families whose annual 

income was less than 25,000, and 27.31 percent of them had a family income between 

25,000-50,000 per annum. As per the records of NCRB, a large number of the offenders 

arrested were either illiterate or had received education only till the primary level. They come 

from poor families and are uneducated. Therefore, the objective of the 2015 Act of making 

stringent laws for increased deterrence cannot be achieved if there is not substantial 

awareness of the law.58 

The Standing Committee was also of the opinion that in the general 

population, there was a 32.1 percent increase in cases related to rape and a 35.6 percent 

increase in cases related to kidnapping and abduction of women. Therefore, the trend of 

crimes against women for the juvenile is not very different from the adult population. 

It is true that certain cases like the Nirbhaya and Shakti Mills incident shook 

the conscience of the whole country, and the public opinion was strongly in favour of 

 
57 Parliamentary Committee on Human Resource Development, Rajya Sabha, The Juvenile Justice (Care and 

Protection of Children) Bill, 2014, Two Hundred and Sixty Fourth Report, (February 2015). 

58 Parliamentary Committee on Human Resource Development, Rajya Sabha, The Juvenile Justice (Care and 

Protection of Children) Bill, 2014, Two Hundred and Sixty Fourth Report, (February 2015). 
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lowering the age of juvenility for heinous offences. These incidents raise some serious 

concerns, but this does not mean that we start making sweeping changes in the juvenile 

justice system of the country. It is very important that we deal with the problem in a 

systematic and scientific way and analyse the data released by authorities in an objective and 

unbiased manner.  The juvenile justice legislations were made for the rehabilitation and not 

the punishment of juveniles in conflict with the law. 

The Apex Court in the case of Salil Bali v Union of India59  had rightly 

remarked that there are certain exceptions where we see children aged between 16-18 years 

tend to develop certain ‘criminal propensities’ and their social mainstreaming seems to be an 

impossibility, but these examples are not of such proportions and magnitude that would 

require a major change in our juvenile justice system. 

ACCEPTABILITY 

Juvenile offenders commit acts that are considered to be unacceptable by the 

society. Therefore, these individuals need rehabilitation and treatment by experts so that they 

go through a process of reformation and gain acceptability in the society. 

It has been proven by various studies in neurosciences that the psychological 

development in children is quite different from adults due to which they are less culpable 

than adults.60 They have a greater potential for rehabilitation.61 Juvenile Justice Legislations 

over the years have therefore had a rehabilitative rather than a retributive model. 

The United States made an attempt to go ahead with the ‘get tough’ approach 

to deal with juvenile offenders wherein the juvenile offenders were transferred to the adult 

criminal system.62 However, the incarceration of offenders failed to ‘deter’ the juveniles from 

committing crimes; instead, there was an increase in the rate of recidivism. 63  Therefore 

recourse was made to the rehabilitative model of the traditional juvenile justice system.  

 
59 Salil Bali v. Union of India (2013) 7 SCC 705. 

60 Ibid. 

61 Graham v. Florida, 2010 SCC OnLine US SC 47. 

62 Mark W. Lipsey et al, Improving the Effectiveness of Juvenile Justice Programs, Centre for Juvenile Justice 

Reforms, December, 2010, available at http://cjjr.georgetown.edu/wp-content/uploads/2015/03/ 

ImprovingEffectiveness_December2010.pdf (Last visited on October 7, 2019). 

63 Centre for Disease Control and Prevention, Effects on Violence of Laws and Policies Facilitating the Transfer 

of Youth from the Juvenile to the Adult Justice System: A Report on Recommendations of the Task Force on 

Community Preventive Services, November 30, 2007, available at 

http://www.cdc.gov/mmwr/preview/mmwrhtml/rr5609a1.htm (Last visited on October 6, 2019). 
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The purpose of the Juvenile Justice legislations should be to rehabilitate the 

offender so that he becomes an acceptable member of the society. The incarceration of 

offenders between the age of 16-18 years as prescribed by the Juvenile Justice (Care and 

Protection of Children) Act, 2015 is regressive in nature, and it fails to take into consideration 

the level of immaturity of these offenders.  

What is required is an effective rehabilitative model, which may be based on 

the 'what works' principles practiced in Australia.64 The ‘what works’ approach has been 

highly successful and has led to a significant decrease in the rate of recidivism. 65  This 

approach largely comprises three principles- the risk principle, the needs principle, and the 

responsivity principle.66 

Risk Principle 

The Juvenile Justice Board has been vested with powers of determining the 

maturity of the juvenile accused. It has already been stated above that various studies and 

findings reveal that it is impossible to determine the maturity of an individual objectively. So, 

as an alternative, the risk principle could be introduced. According to this principle, the 

Juvenile Justice Board should only be given the power to classify accused into low risk, 

medium risk, and high-risk groups on the basis of the seriousness of the crime committed and 

past record of the juvenile. This principle makes a correlation between the gravity of the 

crime and the risk these individuals pose to society. This correlation is based on objective 

parameters, thereby making the whole procedure bereft of arbitrariness.67 

This principle advocates more intensive treatment of juveniles who commit 

heinous crimes than the others. These offenders are victims of unfavourable socio-economic 

conditions and therefore need a more intensive rehabilitation programme. 68 This is also 

consistent with the CRC, which mandates the treatment of the offender to be in proportion to 

the offence committed by him69. These offenders should be kept separate from offenders 

committing serious and petty offences as they have special and different needs. The 

 
64 Gauri Pillai, Shrikrishna Upadhyay, Juvenile Maturity and Heinous Crimes: A Re-look at Juvenile Justice 

Policy in India, 10 NUJS Law Review 49, 63 (2017). 

65  The National Reentry Resource Centre, Reducing Recidivism, 4, June, 2014, available at 

https://www.bja.gov/Publications/CSG-ReducingRecidivism.pdf (Last visited on October 8, 2019). 

66 Andrew Day, Kevin Howells & Debra Rickwood, Current Trends in Rehabilitation of Juvenile Offenders, 

284 Trends & Issues in Crime and Criminal Justice 1, 4 (2004) 

67 Supra note 64 at 64. 

68  Supra note 66. 

69 United Nations Convention on the Rights of Child, Art. 40(b), U.N. Doc. A/RES/44/25 (September 2, 1990). 
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adolescents are quite impressionable; therefore, keeping other offenders in the proximity of 

heinous offenders may have an adverse influence on them.  

 Needs principle 

The’ Places of Safety’ where these offenders would be kept should design 

individual care plans taking into account the most proximate needs of the offender. These 

needs range from mental health problems to social factors, substance abuse, family problems, 

etc.70 These needs are to be addressed on an individual basis because causes for committing a 

crime for each individual are different. These plans should cater to the educational, leisure, 

and health needs of the offender. The plan should also address his psychological and 

emotional disturbances, problems related to the offender's personal relationships. The basic 

purpose of these plans is to reform the offender and bring him into the mainstream of society.   

The responsivity principle 

This principle takes note of various contextual variables like gender, age, 

social and economic group, ethnicity. According to this principle, the outcome of the 

rehabilitation process depends on these variables.71  The individual care plans cannot ignore 

these variables or attributes. In fact, this is in consonance with Article 40(b) of the CRC, 

which mandates that the treatment provided to the juvenile offenders should be in proportion 

to the circumstances of the offender. 72 These care plans should, therefore, be prepared 

differently for each individual. 

Therefore, an individualised treatment that respects the various needs of an 

individual and is corresponding to the specific attributes of each child would surely improve 

the process of rehabilitation and reduce the rate of recidivism. 

In Mississippi and Massachusetts, a team of caseworkers evaluates the 

offender by preparing a case history by taking into account the past record of the juvenile 

with regards to his involvement with the law enforcement agencies or courts, school history, 

medical history, and family history.73 Then the juvenile also goes through a psychological 

evaluation. On the basis of the above-mentioned evaluations, a report is prepared. The 

individual care plans are based on these reports. Also, the law there recognises that serious 

 
70 Supra note 64 at 66. 

71 Supra note 64 at 66. 

72 Supra note 69. 

73  Douglas E. Abrams, Reforming Juvenile Delinquency Treatment to Enhance Rehabilitation Personal 

Accountability and Public Safety, 84 Oregon Law Review 1001, 1005 (2005). 
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offenders should be given more intensive treatment. This model should be adopted in India to 

increase the efficiency of the rehabilitation efforts.  

In fact, this would also help to resolve a problem that arises by fixing the date 

of applicability of the Juvenile Justice legislations to the date of commission of the offence In 

Bhoop Ram v State of U.P74, the accused was found guilty of a crime that he had performed 

when he was a juvenile, but he was produced before the Court at the age of 28. In such 

circumstances, the accused can definitely not be subject to the same yardstick as an offender 

aged 18 and below. Therefore, by incorporating the risk principle, needs principle, 

responsivity principle, and adopting the Massachusetts and Mississippi models, highly 

individualised care plans can be prepared for such offenders. 

Indeterminate Sentencing  

The 2015 Act follows ' determinate sentencing' where the term of sentence is 

fixed by the Children's Court. According to the Juvenile Justice Act 2015, juveniles 

committing heinous offences are evaluated by the Children's Court when they attain the age 

of 21 years. If the Children' Court is satisfied that the offender has become a 'contributing 

member of the society' then he is discharged; otherwise, he/she is sent to the adult jail for the 

remaining part of the sentence. 75  As a result of this, whatever benefit the rehabilitation 

programme would have had would be reversed as these offenders are placed with adult 

offenders. The juvenile would continue to show signs of recidivism because of being kept 

away from the rehabilitative environment of the 'places of safety'.  The offender would have 

no scope for rehabilitation and reformation, and would thus pose a great threat to society. 76 

Therefore it would be appropriate to introduce the principle of indeterminate 

sentencing for juvenile offenders committing heinous offences  This is an open-ended 

sentence where the offender is released only when he is rehabilitated as opposed to the 

present model where the offender is subject to a fixed term of sentence irrespective of the fact 

whether he has reformed or not An assessment is carried out during the term of the sentence, 

with respect to the behaviour of the offender during the period of confinement. The offender 

would be released only if he/she is found to have responded positively to the rehabilitation 

 
74 Bhoop Ram v. State of U.P, (1989) 3 SCC 1. 

75 S. 20(2)(ii), The Juvenile Justice (Care and Protection of Children) Act, 2015. 

76 Supra note 64 at 69. 
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programme.77 Therefore the offender may be released even before the age of 21 years if he 

has reformed. And if he is unable to rehabilitate till the age of 21 years then he would 

continue to be subjected to the rehabilitation process instead of being kept in an adult prison. 

In the past, many juvenile justice systems had adopted indeterminate 

sentencing which focussed on the rehabilitation of such offenders and on attacking the causes 

which led to the commission of the offence rather than punishing the offenders. 78 

Indeterminate sentencing ensures that the juvenile is able to extract maximum benefits from 

the individual care plans.  

 Indeterminate sentencing gives an incentive to the offender to respond to the 

rehabilitation because the faster he/she gets rehabilitated, the quicker he would be released.79 

He would then be able to live like any other ordinary member of society, free from the mental 

and societal burden of guilt of a heinous act committed by him/her in the past. 

Heinous offences have been defined in the Act as any offence which invites 

the punishment of seven years or more.  Therefore, a juvenile committing the offence of 

forgery for the purpose of cheating and the one committing the heinous offence of rape are 

both to be kept in the juvenile home till the age of twenty-one which is absurd. 80 

Therefore, it would be appropriate to have highly individualised care plans 

prepared with a set of objectives that it seeks to achieve. And the offender should be 

evaluated vis a vis these predetermined objectives. If the Board is of the opinion that the 

goals have been achieved then he/she should be released irrespective of the age, but if the 

objectives are not met then the offender would be sent back to the place of safety.    

Thus, it can be said that indeterminate sentencing is best suited to the needs of 

the offenders committing heinous crimes. It leads to a reduction in the rate of recidivism. 

Also, by releasing the offenders only on their rehabilitation ensures that the safety of the 

members of the society is not threatened by the offenders showing recidivist tendencies. 

Principle of Fresh Start 

 
77 Gerald R. Wheeler, Juvenile Sentencing and Public Policy: Beyond Counterdeterrence, 4(1) Policy Analysis 

33, 35 (1978). 

78 Bary Feld, Just Deserts for Juveniles: Punishment v. Treatment and the Difference it Makes, 39-40 Int’l Rev. 

Crim. Pol’y 81, 85 (1990). 

79 Jeffrey E. Butler, A Study on the Issue of Indeterminate Sentencing Versus Determinate Sentencing, 30 

Juvenile and Family Court Journal 39, 43 (1979). 

80 Supra note 64 at 73. 
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The principle of fresh start requires the expungement of the criminal records 

of juvenile offenders in order to facilitate the social mainstreaming of these individuals. This 

is also in consonance with the CRC which grants this right to all juveniles without distinction. 

81This is done to prevent the labelling of these offenders by the society which would affect 

their interests of future employment and education and lead to their isolation and alienation in 

the society.  

The Juvenile Justice (Care and Protection of Children) Act, 2015 also 

incorporates the principle of fresh start but with certain qualifications. According to the Act, 

this principle can be done away with in 'special circumstances'. 82  The term ‘special 

circumstances’ has not been defined clearly. This could lead to arbitrariness and 

discrimination by the authorities on the basis of caste, sex religion, creed, etc.   

The Juvenile Justice (Care and Protection of Children) Act, 2015 does not 

exempt the heinous offenders aging between 16-18 years from any disqualification that is 

incurred due to the commission of any offence.83 This would stain and scar them for life. 

They would be reprimanded for an act committed by them at an age where they were not 

mature enough to be in control of their actions. This goes against the principle of fresh start 

and thus, in a way, also reflects the failure of the rehabilitative model of this Act. 

CONCLUSION 

The lowering of the age of juvenile offenders from eighteen years to sixteen 

years is wrong on multiple levels. It completely disregards the various research studies 

conducted by reputed neuroscientists around the world.  The whole decision is based on the 

erroneous interpretation of the NCRB data. The 2015 act violates various constitutional 

provisions and international commitments of India. Even though four years have passed since 

the passage of the said Act, still the government should think of making necessary changes to 

this law and introduce a better rehabilitation model in order to quicken the process of social 

mainstreaming of the juvenile offenders. On the upside, one of the positives one can derive 

from the 2015 Act is that it unequivocally states in explicit terms the date of applicability of 

the Act to be the date of commission of the offence. The judiciary should take a liberal view 

 
81 United Nations Convention on the Rights of Child, Art. 40(2)(b)(vii), U.N. Doc. A/RES/44/25 (September 2, 

1990). 

82 S. 3(xiv), The Juvenile Justice (Care and Protection of Children) Act, 2015. 

83 S. 24, The Juvenile Justice (Care and Protection of Children) Act, 2015. 
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and should not adopt a hard and fast rule regarding rules for determining the age of the 

accused. 

The Parliament, Executive, and Judiciary should keep in mind that juvenile 

justice legislations are supposed to be beneficial legislations. These organs should never shy 

away from making changes and interpretations which would serve the interests of the 

disadvantaged sections of the society. 

 

 


